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Response of Metro Enviro Transfer LLC
to Statement of Findings of the
Village of Croton-on-Hudson
Village Board of Trustees
Regarding Renewal of the Special Use Permit for
the Metro-Enviro Transfer LLC --
Croton-on-Hudson Waste Transfer Station

Metre Enviro Transfer LLC (“Metro Enviro™) respectfully presents this
submission in response to the Draft Statement of Findings dated December 23, 2002
(“Statement™ of the Village of Croton-on-Hudson Village Board of Trustees (the “Board™).

L Summary

Metro Enviro, which is a wholly-owned subsidiary of Allied Waste Industries, Inc.
(“Allied™), acquired the assets constituting the Croton-on-Hudson Transfer Station (the “Transfer
Station” or the “Facility’™) in March 2000. Since that date, Metro Enviro has operated the
Transfer $tation in substantial compliance with the Special Use Permit issued on May 4, 1998
(the “Permit”), a permit issued by the New York State Department of Environmental
Conservation in November 1997 (the “DEC Permit™), the Operations and Maintenance (*O&M™)
Manua), and other applicable law. As discussed below and as will be discussed further at the
meeting of the Board on January 15, 2003, there is absolutely no evidence that Metro Enviro’s
operation of the Transfer Station has had any adverse impact on the health, safety or welfare of
the residents of the Village of Croton-on-Hudson (the “Village™). Accordingly, under New York
law, the Village cannot continue to refuse to grant Metro Enviro’s application for renewal of the
Permit and cannot order Metro Enviro to cease accepting waste at the Facility.

1L Alleged Violations of the Terms of the Special Use Permit

Metro Enviro takes issue with many of the assertions made in the Statement regarding
alleged violations of the Permit. Given the limited time that Metro Enviro has been afforded to
respond to the Statement, Metro Enviro discusses the most significant issues below.

A, Industrial Waste

Metro Enviro first became aware that it may have improperly accepted industrial waste at
a meeting with Walter Mack, Esq. (the “Monitor™), in June 2002. At that time, the Monitor
informed Metro Enviro that he had received information suggesting the Facility had improperly
accepted industrial waste not from his own monitering activities but from Bruce Berger, Esq.,
the Executive Director of the Westchester Solid Waste Commission (the “WSWC?). Since that
time, Mr. Derger has informed Metro Enviro's counsel that Engelhard Corparation
(“Engelhard™) had approached the WSWC with regard to Allied’s handling of Engelbard’s
industrial waste, and Mr. Berger had called the Monitor about the issue.
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Metro Enviro immediately conducted a thorough investigation of the available facts
concerning the Facility’s handling of industrial waste from Engelhard. At Metro Enviro’s own
initiative, Metro Enviro disclosed to the Village that it had accepted industrial waste at the
Transfer Station on up to 42 occasions. Metro Enviro initjally disclosed that the Facility had
accepted 18 loads of industrial waste from Engelhard’s facility located at 1050 Lower South
Street, Peekskill, New York (the “Film Plant™). At that time, Metro Enviro advised the Village
that its findings were preliminary and that they would be supplemented with the results of a
continuing investigation of issues concerning the Facility’s acceptance of waste from Engelhard
and a waste audit of Metro Enviro’s current customers. Metro Enviro subsequently disclosed
that the Facility may have accepted up to another 24 additional loads of industrial waste from the
Film Plant and from other Engelhard facilities in Westchester.

Contrary to the assertion in the Statement that Metro Enviro failed to supply dates on
which the loads at issus were ascepted by Metro, Metro Enviro provided Village Trustee
Georgianna K. Grant with detailed information regarding the receipt of industrial waste,
including information conceming the dates on which industrial waste was accepted, a3 well as
information regarding the quantities of that waste and the sizes and types of containers in which
that waste was contained. To ensure that the record is clear, a copy of the information previously
provided to Ms. Grant is annexed hereto as Exhibit 1

Metro Enviro denies that it made any misrepresentations regarding the number of loads
of industrial waste accepted by the Faeility. At the time of the initial disclosures, Metro Enviro
provided information regarding loads that it believed in good faith contained industrial waste.
Metro Enviro did not include in that disclosure information regarding loads that it believed in
good faith did not contzin industrial waste. Moreover, Metro Enviro representatives explained
orally and in writing that a further investigation and a waste audit were still underway, thereby
informing the Village that its initial disclosure was preliminary and subject to change. Based on
information received from the Monitor to the effect that all of the loads Metro Enviro accepted
from Engelhard contained industrial waste, Metro Enviro made a supplemental disclosure to the
effect that al! of the 42 Joads from Engelhard that were accepted by Metro Enviro may have
contained industrial waste.

In fact, since Metro Enviro made its disclosures to the Village, Metro Enviro has learned
frorm Engelhard, and obrained a swom statement from Engelhard stating, that the loads the
Facility accepted were not composed exclusively of industrial waste. The loads at issue were
composed of non-hazardous industrial waste and other non-hazardous solid waste. That waste
may have included film and equipment used in the manufacturing process. However, it was all
non-hazardous, solid and stable. A copy of an affidavit from Scott W. Clearwater is annexed
hereto as Exhibit 2.

Moreover, Metro Enviro has obtained a swomn staternent from Engelhard stating that
Engelhard’s facilities in Westchester County, New York, have a hazardous waste management
program pursuant to which Engelhard manages its hazardous waste entirely separately from all
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of Engelhard’s other waste. As part of Engelhard’s comprehensive hazardous waste
management program, Engelhard manages and disposes of hazardous waste in strict accordance
with al] applicable federal and state laws and regulations. Most important, Engelhard did not ask
Allied or any of its subsidiaries to handle its hazardous waste. (See Exhibit 2.)

As previously discussed, Metro Enviro has taken several steps to ensure that the Transfer
Station does not accept industrial waste in the future. Among other things, Metro Enviro has
conducted and continues to conduet an audit of its waste streams to meke sure that none of the
Facility’s customers gives Metro Envire unaceeptable waste for handling. In addition, Metro
Enviro has conducted and will continue to conduct training to ensure that all employees involved
in the handling of waste know that industrial waste -- or any other unacceptable or unauthorized
waste -~ cannot be accepted at the Facility.

B. Other Violations

None of the other violations referred to in the Statement has had an adverse impact on the
safety, health and welfare of the Village residents, the environment or the swrounding
community. Indeed, many of the alleged violations were at least to some extent within the
contemplation of the Village when it granted the Permit in 1998, The balance of the other
violations are relatively minor, primarily concem the internal operations of Metro Enviro, and
could not conceivably have had or have 2 negative impact on the Village.'

1. Capacity Exceedance

The Permit contemplated (in paragraph 33) that the capacity of Metro Enviro’s Transfer
Station would increase to 1,000 tons per day for the third year of the permit -- from May 5, 2000
until May 4, 2001. The DEC Permit also contemplated that Metro Envire would be permitted to
accept up to an average of 1000 tons per day. Metra Enviro’s capacity exceedances -- of which
Metro Enviro believes there were 21, not 23 -- were below 1000 tons per day on all but one
occasion. Accordingly, the exceedances resulted in Metro Envira’s accepting waste well within
the contemplation of the Village and the DEC, certainly within limits the Facility was safely able
to handle, and did not have any negative impact on the health, safety and welfare of the Village
residents.

Given that the Board has known about many of the issues discussed in the Statement
under the heading “Other Violations™ for over a year, and further given that the Board
knew of most of the issues discussed in the Statement prior to September 2002, when
Metro Enviro paid a substantial fine to the Village, it appears that the Board is now acting
in response to generalized community opposition to Metro Enviro and not on the basis of
empirical evidence that any of Metre Enviro’s actions have actually had any imnpact on
the health, safety and welfare of the Village residents.
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2. Vehicle Tires

When Metro Exviro receives vehicle tires incidental to loads of acceptable waste, Metro
Enviro promptly removes them from the facility and sends them to be recycled. The Q&M
Manual acknowledges that unacceptable waste might be accidentally received at the Facility
incidental to loads of acceptable waste and sets forth procedures pursuant to which such
unacceptable waste is to be removed from the Facility. While Metro Enviro may have failed to
remove tires from the Facility within 12 hours of their having been received, Metro Enviro
currently removes tires in accordance with the applicable time requirements and stores them in
closed containers while they are on the premises. (Metro Envire ackoowledges that vehicle tires
are described in the O&M Manual as hazardous and industrial; however, that designation is
clearly incorrect.) Given the nature of the tires, there was no adverse impact on the health, safety
and welfare of the Village residents as a result of Metro Enviro’s failure to remove them within
12 hours of the tires having been received incidental to loads of acceptable waste.?

3. Refrigerators

When Metro Enviro receives household appliances, including refrigerators, incidental to
loads of acceptable waste, Metro Enviro promptly removes them from the Facility. As
mentioned above, the Q&M Manual acknowledges that unacceptable waste might be
accidentally received at the Facility incidental to loads of acceptable waste and sets forth
procedures pursuant to which such unacceptable waste s to be removed from the Facility. Metro
Enviro did not fail to remove any refrigerators from the Facility within the required time period.
Nor did Metro Enviro process or handle any refrigerators in a manner that could otherwise have
had any adverse impact on the health, safety and welfare of the Village residents. Notably, the
Village did not issue a notice of violation when the Village was informed about thig issue.

4, Collection of Leachate

Metro Enviro has an approved leachate collection system designed to collect leachate i 2
collection tank. Metro Enviro denies that any leachate evades that system. However, to ensure
that the activities at the Transfer Station do not have any negative impact on the surrounding
surface water, Metro Enviro tests the surface water at the Facility. The results of that testing
indicate that there have not been any exceedances of any federal or state health or environmental
limits, which are set at levels designed to protect against harm to human health and the
environment. Moreover, Metro Enviro is unaware of any data or test results to the contrary.
Again, it is noteworthy that the Village did not issue a notice of violation when the Village was
informed about this issue.

That is particularly so in light of the fact that there is a tire wholesaler nearby the
Transfer Station that regularly stores large volumes of new tires on its premises,
presumably for periods substantially longer than 12 hours.
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5. Training, Reporting and Record-Keeping

Metro Enviro has previously detailed for the Village the employee training Mewo Enviro
has conducted and plans to conduct in the future. That training has included some training and
will include regular training with regard to the handling of unacceptable waste such as industrial
waste, To the extent possible, Metro Enviro has remedied past violstions with regard to
reporting and record-keeping, and will maintain all required documentation and submit afl
required reports in 2 timely fashion in the futare.

Any failure on the part of Metro Enviro to train its employees or to maintain certain
documentation has been relatively insignificant and retates purely to the internal operations of
Metro Enviro. Moreover, any such failure has clearly not had an impact on the health, safety and
welfare of the Village residents. Neither the DEC nor OSHA bas ever questioned the
thoroughness or appropriateness of Metro Enviro’s training protocols.

IL. Tmprovements in Metro Envire’s Ability To Comply with Applicable Requirements

The Village does not have a reasonable basis for concern about Metro Envire’s
willingness and abiljty to comply with the Permit and applicable law and regulations. In United
States of America v. Suburban Carting Comp. et al,, which is pending in the United States District
Court for the Southern District of New York, Allied recently moved for termination of the
federal monitorship of Allied’s Westchester operations, which Allied had voluntarily extended to
covey the operations of Metro Enviro. In support of its motion, Allied noted that the Monitor
observed in his last periodic report to the Court that Allied was “committed to giving the
monitored Westchester companies the scrutiny and attention they have always deserved.”
Monitor’s Fifteenth Report, November 5, 2002, at 56. In response to Allied’s motion, the
Government acknowledged that Allied had taken “significant steps in establishing a compliance
program and otherwise attempting to inculcate a culture of good corporate citizenship,” and
further observed that there was an “apparent absence of the types of crimainal activity that
warranted the imposition of the Monitorship.” Letter from AUSA Stanley J. Okula, Jr., to the
Court, Novernber 25, 2002, at 2. The Court granted Allied’s motion, with certain limited
exceptions, and stated in an Order dated December 12, 2002, that Allied has “taken the proper
steps 1o bring itself into substantial compliance with the requirements of the monitorship,” which
include compliance with all applicable federal, state and local laws and with a very detailed
Corporate Compliance Plan

Metro Enviro has substantially improved the management of the Facility since many of
the incidents of concérn to the Village occurred. In that regard, Allied has hired, among other
personnel, 2 new and highly experienced Transfer Station General Manager, whose
responsibilities include supervising the overall operations of Metro Enviro; a new Safety and
Compliance Manager, whose responsibilities include ensuring that Metro Enviro complies with
all permits, and safsty and environmental laws and regulations; a new and highly qualified
District Manager, whose responsibilities include supervising the overall operations of Metro

492510.2.02 3

JAN 18/ PRAR "/:507 AM 19143817737 FAGE, 26



JAM 15 2883 12:87 PM FR DECHERT 212 B33 3533 To 37131339 F.a7

ULy Ly ey Le iy F R SN N Pyl oy b T 1 e 1Y e -t

Enviro; and a new District Safety Manager, whose responsibilities include ensuring that Metro
Enviro complies with all applicable safety laws and regulations. Those individuals are supported
by the Northeast Region personnel, including the Northeast Region Engineer, who has oversight
responsibility for Metro Enviro's compliance with applicable permits and environmental laws
and regulations, and the Northeast Region Safety Manager, who has oversight responsibility for
ensuring that Metro Enviro complies with applicable safety laws and regulations. Those
individuals are, in turn, supported by corporate personnel, who are responsible for ensuring that
Allied’s nationwide operations are conducted in compliance with all applicable laws and

regulations.

Many of the issues of concern to the Board relate to conduct by supervisory personnel
emploved by the prior owners of the Westchester companies that Allied purchased in 1999 and
2000. With the exception of two relatively low-level supervisory employees, all of the
supervisory personnel previously employed by the prior owners have been replaced. None of the
supervisory personnel who previously operated or supervised the operations of Metro Enviro
continues to work at Metro Enviro. The General Manager who was responsible for the
management of Metro Enviro is no longer employed by Allied.® The supervisory employee whe
was responsible for the day-to-day operations of the Transfer Station when industrial waste was
accepted by the Facility is no longer employed at Metro Enviro. The supervisory employee who
was largely responsible for the exceedances is no longer employed by Allied. The remaining
employees have been and will continue to be trained to ensure that Metro Enviro is run in
compliance with the Permit and all other applicable law,

111, Conglusion

In light of the foregoing, the Village has no reasonable or defensible basis for refusing to
grant Metro Enviro’s application for renewal of its Permit or to order Meto Envire to cease
accepting waste at the Facility. Given that there is no evidence whatsoever -- let alone
substantial empirical evidence -- that Metro Enviro’s actions described in the Statement or
otherwise have had any adverse impact on the health, safety and welfare of the Village residents,
the environment or the swrounding community, the Village has no legal justification for denying
Metro Enviro the renewal of its Permit and mandating closure of the Facility. Any such action
would clearly be arbitrary and capricious, and in violation of applicable {ederal and state law.
Such action would also constitute a bad faith denjal of Metro Enviro’s investment-backed
expectations solely in response to generalized -- albeit persistent -- comrounity opposition.

He was not, haowever, terminated for cause.
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On bebalf of Metro Enviro, I want to stress, once again, that Me'tro Enviro 1is cf)mmincd
to being a lawfill and productive member of the Croton-on-Hudson business copnmunity and a
good and reliable neighbor.
January 15, 2003
Respectfully submitted,
Matro Envire Transfer LI.C

By: Mark Saleski
Itg: Vice President
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AFFIDAVIT OF SCOTT W. CLEARWATER

County of Middlesex )
) s&:
State of New Jersey )

1. L, Scott W, Clearwater, am the Director of Environment, Health & Safety
at Engelhard Corporation (“Engelhard™). Iam submitting this affidavit in connaction with a
proceeding pending before the Village Board of Trusices of the Village of Croton-on-Hudson. I
have personal knowledge of the facts sct forth below.,

2. Engelhard’s facjlitics in Westchester County, New York have a hazardous
waslC management program pursuant to which Engethard manages its hazardous waste entirely
separately from all of Engelhard’s other waste. As part of Engelhard’s comprehensive hazardous
waste management program, Engelhard manages and disposes of havardous wasle in strict
accordance with all applicable federal and state laws and regulations.

EY Engelhard did not provide Allied Waste Industries, Inc., or its subsidjaries
(“Allied”) with hazardous waste for transportation or disposal.

4, The waste that Allied transported and disposed of for Engelhard was not
composed exclusively of industrial waste, With limited exceptions concerming Allied’s
transportation and disposal of some of Engelhard’s cardboard, the records concerning Allied’s
trangportation and disposal of Engelhard’s waste do not specify how much industrial waste
Allied handled. It is not possible to determine from records concerning Allied’s transportation
and disposal of Engelhard’s waste alone how much industrial waste Allied handled for

Engelhard.

452137102 1/10/2003 4:36 PM
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5. The waste Allied handled for Engelhard was non-hazardous industrial
waste and other non-hazardous solid waste. These wastes may have included film and
equipment used in the manufacturing process, All of that material was non-hazardous, solid and

stable,

[hereby state under the penalty of perjury
that the foregoing is true and correct.

Swom to before me this
10th day of January 2003

i Yz

- Natary Public

' PATRIGIA K, GONTER
NOTARY PUDLIC OF NEW JERSEY
My Commbiaion Explres Jan. 8, 2007
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