SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER - ENVIRONMENTAL CLATMS PART
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GREENTREE REALTY, LiC and METRO ENVIRO

TRANSFER, LLC,

Petdtioners/Plaing s,

Toder Wo, 13872405

-GgHinst-

THE VILLAGE OF CROTON-ON-HUDSON, THE
VILLAGE BOARD OF TRUSTEES OF THE VILLAGE
OF CROTON-ON-HUDSON, THE VILLAGE OF
CROTON-ON-HUDSON ZONING BOARD OF
APPEALS, and DANIEL G'CONNOR, in his officia]
capacity, as the VILLAGE BUILDING INSPECTOR,

Respondents/Defendants.
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NICOLAL 1. '

The foliowing papers numbered 1t 33 were read on this motion by Patitioners/Plaintiils
for an orders
(13 eujoining the enforcement of & pending Village Board Order adopted by
Rasolution July 18, 2008, which would prohibit an existing construction and
demwlition debris processing facllity and wansfer station locaed al 1A
Croton Point Avenve from sccepting new wasie and reguire that Metre
Eavige Transter, LLC commmence the 90 day closure procedures,

23 enjoining Respondents from profibiting or interfering with Petitioner
(reentree Realty’s use, including its ability to leage and/or operste, the
nraperty forthe patposes of solid weste management, including, ln particular,
ihe property’s current use ag host to the existing facilivy;
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enjeining Respondents from prolubiting or in any way interfering with
Petitioner Mewo Envire Transfer, LLC s use of the praperty to operate itg
syisting faciiity; and
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enjoining Respondents from prohibiting or in any way interfering with the
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use of the property to operate the existing facility by any entity with
appropriate State and County perniits and/or approv ﬁ}é@

and cross motion by Responde emfiéuwdmgis {or an erder pursuan:
{7} dispissing the Petition/Complaint.

o
e
e
S
3
Fc)
EN
M
’iws
P,
o,
e
sz ins”
o
P
L
¥
TR
L4
St
et
b
Fe i

Order to Show Cause - Affirmuations -6

Motdes of Cress Motion - Affirmations 1920

Replving Affirmation 25 ’%f’t
Memorandumy of Law 1%, 28,33

Exhibix 717,21 27,3152

Lpon the foregoing papers, 1t 18 Ordered iizaf the motion aad cross motion are decided a
follows:

in 1988, the Village of Croton-on-Fludson issusd a special use permit to Industril Recycling
Systems (“IRE™), authorizing it to operate a wood processing and recycling transfer siaton on the
poperty. In E‘:ﬁ’;}";i Greeptree Realty LLC ("Greontree™ purchased the propesty and leased it io
Metro Favire LL.C. {an entity distinct from Petiioner) who requestad and received a regewal and
transter of the pre-existing special use permit held by IRS. In 1998, the special use peomit which
included numercus conditions, was issued for a three-vearduration,  In March 2000, Metro Faviro
Transfer (“Metro Bavire™) acquired the assets of Metro Enviro LL.C. for $10 million dollars with
the M;s;pm., ration that it would operate on the leased promises for many vears. The permit expired on
May 3, 2001, but Metro Bnviro promptly applied for renewal. On January 27, E{Eiii:x the Village
Board of Trustees of the Village of Croton-On-Hudson ("Board™) issued a Statement of Findings
denying the renewsl application based upon certain violations of the special use permil.
Specifically, the Board cited suishandiiog of unuuthorized waste, exceeding the maximum permitied
tonnage, failure o codlect %w chate on one eccasion and fablure of cortain training, reporting and
record- <eeping requiraments,

In the prior action hetween Petitioner Metro Enviro Transfer and the Village of Croton-On
Hudson, this Court granted Petitioner’s application for an Order annulling the determination of the
Board which denied Metro Enviro Transfer’s application for renewal of its special use permit and
staving the Board’s decision requiring Meto Envire Transfer (o coase accepling waste af its trensfer
station and cloging (e facility {“the Facility™) on February 17, 2003, On appeal, the Second
Department reversed and dismissed Merro Eavire's Petition. The Appellate Division stated that
ghe Board did not need 1o walt for actual harmn w occur because it was sufficient that conditions
were violated, and there was substantal evidence not only establishing the existence of the
violations, | aui also that they posed a threat 1o the corumunity and the envitonment. By Decigion
dated July 8, 2008, the Court of Appeals held that the Appellate Division properly dismissed the

Papers submitted afier the return date of the moton and eross moiion wers not read or considered.
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Artele T8 Petinivn.

Petitioners commenced the present action pursoant o CPLR 2001 for g jadgment declaring
that the operation of & transfer stazion and pro "}éﬁxﬁﬂm? facility In the Village on property owned by
(reentres i¥ o pre-existing, legal mmmfw wng nse, Creentres, which was not a party in e grior
action, purchased the property (Propedy™) i%’? 3*&3@“’ with the expectation that the Property would
eont iﬁiﬁﬁ? 1o host a solid waste processing factlity. Since the use of the Property for processing waste
was expressly permitted under the zoning code, Petitioners assert that the Village has sanctioned the
Property &3 a pre-existing, legal nonconfivming use, Petitloners further maintain that substantial
investments were made In the Propesty 1o epgrade snd improve the Facllity and a Special Permitwas
issued. Petitioners aow seek o Temporary Besuaining Grder and Prellminary Injunction enioining
the enforcement of a pending Village Board Onder, adopted by Resolution July 18, 2008 which
would prohibit the Facility from aceepling new waste as of July 23, 2008 (the “Closore Order™)

Petitioners recognize that the Court of Appeals upheld the Board’s decision to deny renewal

of the special use permit that allowed the lassee, Metro Envire to operate its Facility at the Property.
Petitioners claim that decision, however, does not alter the status of the Property as a pre-exisling,
legal nonconforming use. Petitioners further claim that there are only a few ways in which a pre-
existing legal nonconforming uss may be termitated; none of which are applicable in the instant
case. Notwithstanding the fact that Metro Baviro has no special use permit 1o operate the transfer
station, Perltioners nevertheless contend that the Vitlage may not disregard or invalidate Petitioners
constimtionally protected property rights to 2 pre-existing legal nonconfonming use, In addition,
Petitionars assert that although the use of the Property for solid waste management was exprassly
permited 10 operate as-of-rightunder the Village Code untll 2001, it is uncontroverted that onldune

L&, 2001, the Board enacted an amendiment (o Section 230-18 of the Vil age Code concerning
Prohibited Uses and the transfer station and processing faciliies such ay Metro Envire's beecame
“E:x;zra@s;iv Prohibited.” As a result, Petitioners argue that if this Court does not stay enforcensent
uf the Village's Closure Ovder requiring that the Factlity cesse accepting new waste: (1) Petitioners
will sustain irreparable damage to thebrright to use the Property for tis allowed non-conforming use,
including loss of goodwill and reputation, loss of an established customer base, an indelible faint on
the Property’s statue as & pre-sxisting, legal nonconforming use, which would likely impede
Chreentres’s ability to re-lease the Property, substantial lost revenue, and losses 1o the investment of
ever $10,000,000 1n the Pactiity: and (27 havoe would be wrought upon Westchester County's
alrcady stressed solid waste network

A prelominacy bjunction is a deastic remedy and will only be granted o the movant
establishes a clear right 1o itunder the law and upon the relevant {zeis set forth in the moving ;;*a%m
{Witliamn M. Blake Agency, Inc. v Leon, 283 AD2d 423, 424 (2nd Dept. 2001); and Petg '
Corbin, 275 ADZA 35 Toprevail upon & motion fora preliminary injunction, the moving part; W éw
the burden of demonstrating that (1) there is « likelihood that it will succeed on the merits of the
setion, {27 i will suffer frreparable injary absent the issuance of a preliminary infunction, and (3}
the balance of equities is in its favor (sge Valdez v Northeast Brooklyn Hous, Dev, Corp., 2005 NY
Slip Op 509860 Neos v Lacey, 291 AD24 434%, When the facts are sharply disputed, a preliminary

injunction will not be granted {see Price Paper & Twine Co. v Miller, 182 ADDZd 748




Applying these principles to the instant case with respect to Petitioner Metro Enviro, the
Covart finds that Metro BEavire did aot meat its borden of demonstrating g Hielihood of sucesss on
the merits of that the balaace of equities tip in thelr favor in the absence of & prefimingry Injunction,
Respondents correctly contend the balance of equities strongly favors the Village. The Cowrt of
Appeals decision, effectively denying the special use parmit 1o Meto Enviro, is fatal o Petitioner
Metro Eoviro’s argument. 1 is therefore, the Court's opinion that Petitioner Melro Enviro has
falled to demonstrate a clear right to injunctive relief.  Thus, Metwo Eaviro’s motion for a
prefiminmy njunction enjoining Respondents from enforcing the Closure Order, 13 denied in its
entirety.

The decision to grant or deny & preliminary Injunction rests in the sound disoretion of the
Supreme Court {see First Pranklin Souare Aseocs. v Franklin Sgnare Prop. Account, 15 AD3A 529).
Contrary to Respondents’ contentions, Petitioner Greentree made therequisite showing. Therefore,
a5 0 Petitioner Greentree, the Prelintinary Injunction is granted to the extent that Respondents are
enjotned from prohibiting or Interfering with Greentree™s ability (o lease and or operate it's property
for purposes of solid waste management, with the exception of Metro Enviro, which is required o
comply with the Closure Order as described hergin, The Preliminary Injunction Is necessury ©
maintaio the status guo undl this Court determines the merits of the action {sge CPLR 62011, The
925,000 bond set on fuly 21, 2005 shall continve. Trnoadditon, upon re-leage of the Property, in the
event tat Respoadents’ review of the required permits andfor approvals is unreasonably delayed,
Patttioner Greentree may epply w this Court for appropriste reliel.

Respondents algo argue that the Petition/Complaint must be dismissed since Pelitioners fatled
1o exhaust adnministrative remedies. It is well established that "one who objects to the act of an
administrative agency must exhaust available administrative remedies before being permitted ©
litigate i ... court.” {Watergate I1 Aprs. v Buffalo Sewer Auth,, 46 NY2d 52) Courts will generally
not review objections to agency determinations that have not been pursued through administrative
chanaels. However, exceptions to the exhaustion requirement clearly exist. The rule of finality and
gxhaustion may be avoided if the administrative remedy available would be futile or if irreparable
harm would ensue withour judiclal intervention. Here, Petitioners covcede that they have nol
“technically” exbausted thelr administrative remedies because pursuing such remedios would be an
“exercise in fulity™ in Hght of Respondeats’ determined adherence to enforcing the Closure Cirder.
Petitioners maintain that presenting (heir claim of a legal right to use the Property for solid waste
mmnagement o the Building Inspector and the Zoning Board of Appeals would result in neediess
delay and cost. In light of the dismissal of the Ardcle 78 by the Court of Appeals, this Couwrt finds
that any attempt by Petitiosers (o obtain the opinion of the Building Inspector and the Zoning Board
of Appeals as to their legad claim, through administrative remedies would be futile, and therefore
Petigoners’ fallure w exhaust thelr administrative remedies is excused. Accordingly, in the interest
of judicial efficiency, and because Petitioners have established (hat the pursuit of such remedies
would be futile (of Segalla v Town of Amenia, 309 AX2d 742), the cross motion to dismiss for

faiture o exhanst is dended,
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Respondents cross-move for an order pursuant to CPLR 3211 {a}(1), (3} and {7} dismissing
the Petition/Coraplaint upon the grounds thatl Pedtioners’claims are bamed by the Siatuie of
Limiations and Petitioners had a2 full and feir opportunity to litigate the issues that were previously
decided by the Appellate Division, Second Department and affirmed by the Court of Appeals.
Petidoners have styled this mater ag o declaratory judgment action, seeking & determination of the
fegal status of the Property, and are bound by that tectical decision, The decision to treat a cass a8
a declaratory judgment action instead of a CPLR Acticle 78 proceeding, however, has enonmous
significance, most notably for purposes of determining the applicable Statute of Limitations. "In

rder to determing the Statute of Limitations applicable to a particolar declaratory judgment action,
the court imust ‘examine the substance of that action o Identily the relationship out of which the
claim arises and the relief sought’ (Solaick v Whalep, 49 NY 24 224, If the court determines that
the underlying disputs can be or could have been resolved through a form of action or procesding
for wlich a specific lmitation period is statutorily provided, that limitation period governs the
declaratory judgment action [citations omitted]” (Matter of Save the Pine Bush v City of Albany,
T NY2A 193y, Beohuse the CPLR containg no provision setting forth the Swiute of Limittions
applicable o declaratory judgment actions, the six-year catch-all Statate of Limitations applies (3ee
CPLR 21311, Based upon the foregaing, this Court concludes that the present action was timely
conmenced and therefore Pedtioner’s clalme are not barred by the Statnte of Limitations.

Respondents also cross-move for an order dismissing the Petition/Cornplaint upon the
grounds that Petitioners” clalms are barred by the doctrines of res judicata aod collateral estoppel.
Generaily, the doctrine of issue preclusion prevents a party from relitigating issues in o subseguent
proceeding which were raised and decided against that party in 2 prior proceeding (Byag v New
York Telenhone Company, 62 NY2d 494, 3000, One of the controlling factors is the identity of the
issues in the two actions, The identical Issue necossarily maust have been decided in the prior action
and be decisive In the present action. Also, the party to be preciuded from relitigating an issue must
have had a full and fair opportunity 1o contest that prior determination (D'Arata v New York Cent,
Wut, Fire Ins, Co., 76 NY2d 639, 664; Kanlman v Bl Lilly & Co., 65 NY24 449; gee also
Sehwartz v, Poblic Admin, of the Co. of Bronz, 24 NY24d 63), Additonal factors whicl the court
mmust (ake into consideration are the nature of the forum in the prior ltizgation, the nature of the
litigation, the competence and expertise of counsel, the availability of new evidence, the ditferences

in the applicable law and the foreseeability of furure litigation (Gilberg v Barbien, 52 NY2d 285,
252)
292).

Collatersl estoppsl will only be spplied 10 matters “actually litigated and determined” ina

prior action {Restatement [Second] Judgments § 27; seealseo DAmle v New York Cent Fire s,
o, Supr 41666}, For aquestion to have been acuelly Htigated, "it must have been properly raised
by the pleadings or otherwige plaved In fssue and actuslly determined in the prior procesding”
{Malyalkar 109 v Board of Regents, 72 NY 2d 261). Hers, issue preciusion is sought to be applied
o the specific finding that the Board was eatitled to conclude that the history of repeated willful
violations crestad an nnacceptable threat of future injury (o ealth or the environment; and thereloe
the Board could order closure of the Facilivy despite its stalus as a pre-eadsting nontonionming use.
Contrary (o Petitiopers’ contentions, collateral estoppel preciudes relitigation of this issue which was

“aotuzily and necessarily decided” inthe prior acdon (3og Rosther v Cenerglow, 213 AD2d 379).




The issue of Metro Enviro's right 1o continue operating wes conclusively decided by the Court of
Appeats, at which time the Petitioner/ Plaintit! Metro Eavire had & full and {alr opportumity 10
fifigate. Accordingly, the cross motion to dismiss the Petition/Complaint of Meto Baviro Is granted
upon the grounds that Metro Enviro is barred by the doctrine of collateral estoppel from relitigating
ihis issue,

However, the Court must now decide whether issue preclusion is equally applicable to
Greentree, as the owner of the property. To determing whether privity has been established ~ as
Petitioners contend — (he fest to be applied is whether the cotical issue w be precluded was
necessarily decided by the Court of Appeals and whether Greentree, against whom issue precingion
is soughe, hiad a full and fair oppormnity to litigate in the prior action. To establish privity, for
estoppel purposes, “the connection between the parties must be such that the interests of the noa-
party can be said to have been represented in the prior proceeding” (Graen v Santa Fe Indus., 70
NY2d 244). Privity bas also been found where a person so controled the conduct of the prior
Hitigation in which they were interested so that issue peeciusion may properly be invoked against
thers (Id #t 254). Although Respondents urge that Greentree, as Metro Buvire's landiord, is in
privity with Metro Enviro, there is no evidence that Cireentres’s interasts were represenied in the
prior action. Thus, Petitioners correctly contend that Greentree did not appear I the. prior aotion
and therefore was not “accorded a full and fair opportunity to contest the issue.”

[n tight of the foregoing, the Court finds that Respondents” cross motion, insofar ag it zeeks
to dismize the Petiion/Complaint on the basis of collateral estoppel and res judicata brought by
Metro Envirois granted. However, the cross motion to dismiss the Petition/Complaint with respect

1o Greentree is denied. Y 11
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