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SUPREME COURT OF THE STATE OF NEW YORK M

COUNTY OF WESTCHESTER

X . ‘7/)— / /l o
GREENTREE REALTY, LLC, Environmental Claims

Part /f)a{)
Petitioners/Plaintiffs,

Judge Leftkowitz
-against- Index No.: 05-11872 —
THE VILLAGE OF CROTON-ON-HUDSON, THE -
VILLAGE BOARD OF TRUSTEES OF THE VILLAGE OF i § L E D
CROTON-ON-HUDSON, THE VILLAGE OF CROTON-  AFFIRMATION IN
ON-HUDSON ZONING BOARD OF APPEALS, and OPPOSITION TOorp 5 3 914
DANIEL O’CONNOR, in his official capacity, as the gfggé‘;"g SS,FO. THY C.IDON
VILLAGE BUILDING INSPECTOR, RIKETHY C.
DEFENDANTS’ COUNTY €LERK

Respondents/Defendants.
X

ROBERT E. B. HEWITT, an attorney duly licensed to practice before the Courts of the

State of New York, affirms the following statements to be true under the penalty of perjury:

1. I am an associate at the firm of MIRANDA SAMBURSKY SLONE SKLARIN
VERVENIOTIS LLP, attorneys for the defendants herein, and as such, am fully familiar with all
the facts and circumstances of this action.

2. This affirmation is based on my personal involvement in the matter described and
upon information and documents within my possession.

3. I make this affirmation in opposition to plaintiff's order to show cause seeking to
strike defendants' answer for failing to provide discovery. Contrary to Plaintiff’s affirmation,
there was no good faith effort to resolve this discovery dispute post the conference that took
place before Your Honor. Not one effort was made to contact Your Affirmant. Moreover,

Plaintiff’s contention that this office has delayed the case is absurd. Plaintiff’s took no action in
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this case for eight (8) years, and never responded to Defendant’s outstanding discovery demands,
which was pending for eight years. To date, no responses have been received to this office’s
discovery demands

4. Plaintiff fails to mention in its order to show cause that Defendants’
Interrogatories and Document Demands dated October 17, 2005 (annexed hereto as Exhibit
“A”), were duly served on October 17, 2005 and Plaintiff had failed to respond to said
Interrogatories and Document Demands for almost eight years. This, despite good faith efforts
to get Plaintiff to respond and multiple failed promises to respond (See Exhibit B). Plaintiff also
fails to mention that on February 4, 2014, this office served discovery demands on Plaintiff’s
counsel. (Exhibit C). They were substantially similar to the unanswered demands served eight

(8) years prior. To date, Plaintiff has completely failed to respond to those demands. Plaintiff

clearly does not have clean hands in moving discovery forward in this case.

5. Although Plaintiff speaks of delay, this action was filed in 2005. Yet, as the Court
can determine from a review of the docket, Plaintiff took no action in this case since 2006 until
2013. Literally nothing was done on this file by Plaintiff since an appeal was decided in 2007
until Plaintiff sought to file a Second Amended Complaint in 2013.

6. Then, in 2013, Plaintiff inexplicably attempted to have Judge Robert Spolzino, a
Judge who had been part of a panel who decided three appeals in this or related cases, as the
attorney at Wilson Elser handling this file. Although Judge Spolzino initially agreed to transfer

the file to someone else at Wilson Elser, he reneged, forcing this firm to make a cross-motion



Ng

seeking his disqualification. That cross-motion was granted to the extent of requiring Judge
Spolzino to hand over the file to other attorneys at the firm of Wilson Elser. That inexplicable
decision to not to step aside further delayed this case an additional six months.

8. Plaintiff’s counsel served a notice to admit and 223 discovery demands in this
case. This firm timely responded to the notice to admit as admitted in Plaintiff’s papers.
(Contrary to Plaintiff’s counsel’s contentions, I never stated that there was no penalty for failing
to response to a notice for discovery and inspection by telephone. In fact, I have never spoken to
Mr. Flannery by telephone). However, the 223 discovery demands sought Town records going
back to 1960, before the administration of John F. Kennedy, and seventeen years before Your
Affirmant was even born. Practically every record ever associated with this property was sought,
despite many of them being completely irrelevant to this action. Given the history of this case,
Town records were held by the Town, multiple attorneys for the Town (former and current Town
counsel), this firm, and in storage. It took quite some time to locate all of the records held by
multiple parties and to review them. Unfortunately, and without any attempt to delay on this
firm’s part, and with every effort to comply with this Court’s direction, production of documents
was late. I have personally spent many long days pouring through records attempting to discover
relevant documents and respond to over 60 years of discovery demands as well as handle my
other files.

9. On July 18, 2014, I completed my review and response and have which Plaintiff’s

counsel will receive on July 21, 2014, the return date of this order to show cause. (see annexed to



this motion as Exhibit D the complete 800 page plus document response to Plaintiff’s counsel’s
document demands). In other words, after Plaintiff’s failure to prosecute this case for eight years,
after Plaintiff’s six month delay in foolishly attempting to have a judge who decided issues in
this case represent them, this ofﬁce{ delayed the case one month in responding to over 220
document demands seeking records for 64 years. As far as a certified transcript of the record,
Plaintiff’s counsel, despite their representation in Court, never demanded a copy of this record.
Moreover, I have been unable to locate a copy in any of the Village’s or their attorney’s files and
thus have to order the transcript. It is true the Court wrote a letter asking for a copy pursuant to
CPLR 7803(e) although CPLR 7803(e) does not exist. As soon as we obtain a copy, we will
produce it.

9. After the Court’s deadline passed, rather than following the CPLR and this
Court’s rules and attempting in good faith to follow up with this office, Plaintiff’s counsel
simply, without warning, filed this order to show cause. This despite the fact that Plaintiff’s
counsel still has not responding to this firm’s outstanding discovery demands. (This firm was
given ten days to serve amended interrogatories as the interrogatories it had served nine years
before that Plaintiff’s firm chose to ignore had been served based on prior Complaints in this
action. This firm chose not to serve amended Interrogatories at this time and to rely on its
document demands).

10.  Every effort has been made to respond to Plaintiff’s discovery demands while

Plaintiff has made no effort to respond to our discovery demands. To date, no discovery



responses have been received from Phintiff’ s counsel. To date, Plaintiff’s counsel still has not
contacted this office in any effort to determine why this office was late in providing discovery
responses and to make a good faith effort to resolve this without this order to show cause. There
were no calls, no faxes, no letters, and no emailing.

11.  “Because of the strong public policy in this state against limiting audience before
the court, and in favor of resolving disputes on the merits, courts have reserved dismissal [under
CPLR 3126] for rare cases where the extreme nature of the abuse warrants depriving a party of

the opportunity to litigate the claim.” Corsini v. U-Haul Intl., 212 A.D.2d 288, 630 N.Y.S.2d 45

(1% Dept.1995), when the failure to disclose was willful, contumacious or due to bad faith.

Cespedes v. Mike & Jac Trucking Corp., 305 A.D.2d 222, 758 N.S.2d 489 (1% Dept. 2003). The

drastic remedy of striking a pleading is inappropriate absent a clear showing that the failure to

comply with discovery demands was willful and contumacious. Nieves v. City of New York, 35

A.D.3d 557, 826 N.Y.S.2d 647 (2d Dep’t 2006). Actions should be resolved on their merits and
the striking of a pleading is only warranted in extreme situations of discovery abuse. Euro-

Central Corp. v. Dalsimer, Inc., 22 A.D.3d 793, 803 N.Y.S.2d 171 (2d Dep’t 2005).

12. A court should not resort to the extreme penalty of striking defendant’s answer for

failure to comply with orders for discovery unless the noncompliance is clearly established to be

both willful and contumacious or the result of bad faith. Rosen v. Jose Corvalon, M.D., 309

A.D.2d 723, 766 N.Y.S.2d 555 (1* Dept. 2003). The imposition of striking a defendant’s answer

for failure to comply with discovery orders is to be used sparingly and only upon a clear



demonstration that the failure to disclose was willful and contumacious. Grabow v. Blue Eves,

Inc., 123 A.D.2d 155, 509 N.Y.S.2d 535 (1* Dept. 1986). Defendants submit that, having
produced a response with 800 pages of documents, albeit one month late, and considering the
fact Plaintiff still has not produced documents in response to this office’s demands, and
considering Plaintiff’s years long failure to prosecute this case, or even to contact Your
Affirmant when the June 20 deadline had passed, and that Defendants did respond to the notice
to admit, that the extreme remedy of striking the answer would be inappropriate in this case. The
order to show cause is now moot.

WHEREFORE, it is respectfully requested that this Court issue an Order denying the
relief requested by Plaintiff in their order to show cause, and such other and further relief as this
Court may deem just and proper.

DATED: Mineola, New York
July 18,2014

MIRANDA SAMBURSKY

SLONE SKLARIN VﬁRVENIOTIS LLP

Robert Hewitt

240 Mineola Blvd.
Mineola, NY 11501
(516) 741-7676

Our File No.: 05-280\




TO:

i

WILSON ELSER MOSKOWITZ EDELMAN
& DICKER, LLP ’
Attorneys for Petitioner/Plaintiff

1133 Westchester Avenue

White Plains, New York 10604
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SUPREME COURT OF THE STATE OF NEW YORK i l E 30 P y

COUNTY OF WESTCHESTER — ENVIRONMENTAL

CLAIMS PART
X
GREENTREE REALTY, LLC, and METRO ENVIRO
TRANSFER, LLC,,
Index No.: 11872/05
Petitioners/Plaintiffs,
-against- DEFENDANT’S FIRST
SET OF
THE VILLAGE OF CROTON-ON-HUDSON, THE INTERROGATORIES
VILLAGE BOARD OF TRUSTEES OF THE VILLAGE -AND REQUESTS FOR
OF CROTON-ON-HUDSON, THE VILLAGE OF THE PRODUCTION OF
CROTON-ON-HUDSON ZONING BOARD OF DOCUMENTS TO
APPEALS, and DANIEL O’CONNOR, in his official PLAINTIFF
capacity, as the VILLAGE BUILDING INSPECTOR,
Respondents/Defendants.
X

PLEASE TAKE NOTICE, that pursuant to the applicable rules of the Civil Practice
Law and Rules, mcludlng CPLR Section 3130 and SCCt]OI‘l 3120(a) defendants THE VILLAGE
OF CROTON-ON HUDSON THE VILLAGE BOARD OF TRUSTEES OF THE VILLAGE

OF CROTON-ON-HUDSQN, THE VILLAGE OF CROTON-ON-HUDSON ZONING BOARD

__OF . APPEALS, and’ DANIEL -O’CONNOR, .in his"official capacity; .as the VILLAGE.

~ BUILDING INSPECTOR, by their attoreys, MIRANDA. & SOKOLOFF, LLP, hereby demand '~

that, within twenty (20) days from the date hereof, plaintiff. answer. the foilowing interro gatories

under oath and that plaintiff produce and permit discovery the following documents and things:

INSTRUCTIONS & DEFINITIONS
a) These interrogatories and requests for production of documents are directed toward the
plaintiff, her agents, representatives, employees, attorneys, and any other person(s) subject to her

control.



b) If you cannot answer any of the following interrogatories or requests for production in
full after exercising due diligence in attempting to secure the information available to you at the
date of your response to these interrogatories or requests for producti:)n, explain why you cannot
answer the remainder and state the nature of the information or knowledge that you cannot
furnish.

c¢) The term "person”, as used herein, shall be deemed to include, in the plural as well as
singular, any natural person, firm, association, partnership, joint venture, corporation, or other
entity, unless the context otherwise indicat‘es. -

d) The word "identify" or "identity” when used herein with reference to a person, means
that you are to give the person's full name, all known business addresses, all known residence
addresses and all known occupaﬁoﬁs.

e) The term "documents” as used herein, shall mean originals and all copies, unless

.identic_al, of all forms of tangible expression, iﬁcluding, without limitation, any written, printed,
recorded,.pictorial, graphic or photographic material, however produced or reprodﬁced, formal or
inf'ormal, whether for internal or external use, including without limitation, e-mails,

.~ correspondence, letters, memoranda, drafls, corporaté minutes, diary or employment  book

..entries, télephone logs, telegrams, telexes, notes (including s:tenégiaphy notes), minutés; .'rep.o';'ts, -

’ .éoﬁtrécts, _aéreeirienté, directives, insiruétions, .c:ourt papérs, g:faphié .répir.esentati.c;ns,' ifst.s of
' pe'r.sons or thiﬁgs, books, paimphlets, manuscripts, canc_:e'led cl'uec.:ks,.rrie.chanical and :electric
sound recordings, charts, tapes, videotapes, micréﬁlm, microfiche, inciices, data sheets, data
processing - cards and tapes, statistical tables, memorandﬁm -made of any telephone

communications and diagrams.

»



f) The term "communication” as used herein, shall mean any oral, written or matter of
transmission or transfer of information.
g) If you are asked to identify a document as defined in paragraph "e" above, for each
document please state the following:
(1) a specific description of the document and the sum and substance of the
content thereof;
(2) the date the document was prepared;
(3) the identity of each person signing or executing the document;
(4) the date on which such person signed or executed the document;
(5) the identity of the person who prepared the document or who aided or assisted
in the preparation of said document.
h) With respect to any communications referred to herein you are requested to state:
(1) the identity of each .person who made each communication;
(2) the identity of each person to whom each communicaﬁon was made;
(3) the identity of each person who was present ;iuﬂng each communication or
w.hq.re_c.eiv,eq a copy-of each communication;
| _ (4) a cprhﬁlete clle'sc'ription’ of _tfle subs‘ta.rl.cé and ‘QOI:’tt:CI:l’[' of the .’coyr;m}inica;i:op: . ..
h The information requested in p'ar:agra.ph.s: ';g" and "h'.; ébo'.\)'e: né;ed.noilbe. éﬁpplfcd if the
document or a copy of the communicgtiori (or ,a_n'accufate. trahsc'ription or recording thereof)
~ accompanies the service of your responses to these interrogatories or requests for production.
When such decument or copy, transcription or recording of a communication is supplied in

response to these interrogatories or requests for production, please identify by number each

interrogatory or request for production to which the document is responsive. These .




interrogatories and requests for production are deemed continuing so as to require reasonable

supplemental answers if you obtain further information between the time your answers are

served and the time of trial.-

10.

INTERROGATORIES

Identify, by name and title, all principals, directors, and officers of Greentree Realty,
LLC.

Identify all investors in Greentree Realt-y, LLC.

Identify any parent companies or subsidiaries of Greentree Realty, LLC.

Identify all individuals or entities with an ownership interest in Greentree Realty,
LLC.

Identify all property owned by Greentree Realty, LLC; and all investments made to
that property. |

Ideotify all individaals or enﬁties who hold a morfgage, possess a lien, or otherwise
have an ownership or property interest in the subject property identified in the

complaint as 1A Croton Point Avenue '

o Identlfy any other waste famhtles owned or operated by Greentree Realty, LLC

Ident1fy the present operator of the waste famhty Iocated on the subJ ect property

‘Idenufy the manner in which Metro Env1ro LLC came to be a lesses of the subject -

property.
Identify the manner in -which Metro Enviro Transfer, LLC came to be a lessee of the

subject property.



11.

12.

13.

14.

15.

Identify any entity which has at any point been considered by Greentree Realty, LLC
or sought consideration from Greentree Realty, LLC to enter into a lease of the
subject propeérty.

Identify the date that Greentree Realty, LLC retained the services of the law firm of
Zarin & Steinmetz, and/or any other counsel in connection with this litigation or the
prior 2003 litigation

Identify, with evidentiary detail, all information learned by Greentree or its principals
regarding the Village’s denial. of Metro’s special use permit renewal.

State whether Greentree Realty, LLC incurred any legal fees and/or expenses in
connection with the prior 2003 litigation (“2003 Litigation™) between Metro Enviro
Transfer, LLC and the Village .of Croton-on-Hudson relative tc; chéllenging the
.Village’s denial of Metro’s special use permit renewal.

Identif}.l, with evidentiary deta-il, when Greentree and/or its principals/agents first
learned of .the 2003 Litigation. | |

a. Please identify how Greéntree learned of the 2003 Litigation;

- b. Please identify whathe@trée learned of the 2003 Litigation, including but not

- limited t0 knpu(']edg.e'_o'f.fhé"dél.}i';tl- of Metrq’é' ;’énewal gpﬁliéati'on for its special .
use perrmt, Métro’si ijetcr-lt’iori- 'b:f c;c;unsei to' cﬁa,llenge said de,higl; Meu'o"s aétﬁal
commencement of l.itig.atién 'o.f 2003 regarding that challénge; and/or any of the
legal ruiings leading to the ultimate upholding of the Village’s denial by the Court

of Appeals in July of 2005.



16.

17.

18.

19.

20.

21.

22.

Identify all efforts of Greentree Realty, LLC to lease the subject premises since the
commencement of this action in July 2005, and/or Metro’s inability to comply with
its lease.

Identify the nature of Greentree Realty, LLC’s.involvement in and/or knowledge of
the acquisition by Metro Enviro Transfer, LLC of the assets of Metro Enviro, LLC, as
alleged in paragraph 42 of the complaint.

Identify, with evidentiary detail, when Greentree leameo of the acquisition of Metro

Enviro, LLC by Metro Enviro Transfer.

" Identify, with evidentiary detail, whether Greentree had any financial involvement in

the aforesaid acquisition of Metro Enviro, LLC by Metro Enviro Transfer. a) -If so,

identify with evidentiary detail, the specific nature of the funding and/or financial
involvement; b) State when such involvement and/or funding began; c) State whether
it is continuing,. |

Itientify eech instance in which Greentree learned that Metro Enviro, LI;C or Metro
Enviro Transfer, LLC breached or violated a term of the.special permit and/or lease.

For each such mstance provide the a) date; b) nature of the breach or Vlolatlon C) the

: response of Greentree Realty, LLC and d) reportmg by Greentree to local state

. :and/or Federal Regulators

Pleas_e‘state what momtonng and/or review procedure Greentree had in place.hefore '
and during the pendency of its lease with Metro Enviro Transfer and Metro Enviro
regarding vioiations of its special permit and/or lease.

Please.state, in evidentiary tletail, the basis for the allegations made at paragraph “16”

of the complaint.



23, -
24,
25.
26.
27.
28.
29.
30.
31
32,

33.

Please state, in evidentiary detail, the basis for the allegations made at paragraph “18”
of the complaint. |

Please state, in evidentiary detail, the basis for the allegations made a”c paragraph “19”
of the complaint.

Please state, in evidentiary detail, the basis for the allegations made at paragraph “20”
of the complaint.

Please state, in evidentiary detail, the basis for the allegations made at the second
paragraph “23” of the complaint.

Please state, in evidentiary detail, the basis for the allegations made at the second
‘paragraph “22” of the complaint.

Please state, in evidentiary detail, the basis for tﬁc;: aliegatiohs made at paragraph “30”
of the complaint.

Please state; in evidentiary detail, the basis for the allegations made at paragraph “31’.’
6f the complaint. | |

Please state, in.ev'identiary detail, the basis fc;r fhe alleéations made at paragraph “37”

of the complaint. -

:Pleééé. state, in evidentiary detai, the basis for the allegations made at~pa;fagréph “657 . :

of th%: corhplé.iﬁt. :

Please state, in evidentiary detail, the basis for the allegations made at paragraph “67°
of the complaint.
Please state, in evidentiary detail, the basis for-the allegations made at paragr.';lph “68”

of the complaint.



34,

35.

36.

37.

38.

39.

Please state, in evidentiary detail, the basis for the allegations made at paragraph “69”
of the complaint.
Please state, in evidentiary detail, the basis for the allegations made at paragraph “70”
of the complaint.
Please state, in evidentiary detail, the basis for the allegations made at paragraph “71”

of the complaint.

Please state, in evidentiary detail, the basis for the allegations made at paragraph “74”

of the complaint.

Identify each instance in which Greentree Realty, LLC, its representatives or agents
were present at a meeting of the Village Board or Village Zoning Board of Appeals.
For éach such instance, identify the date aﬁd persons present. |

Please state, with evidentiary detail, how plaintiff Greentree has been damaged to
déte; including but not limited to how its investn;xents have been impacted; how its
leasehold hés been impacted; what compensatory damages it has sustained; and what.

attorney fees and expense it has incurred that it seeks to recover at bar.

' DOCUMENT DEMANDS .

. Provide copies.of all partnership agreements relating to Greentree Realty, LLC.

Provide copies of all documents i’elating to the formatibn of Greentree Reélty, LLC.

Provide copies of all lease agreements between Greentree Realty, LLC and ‘Metro

- Enviro, LLC including all riders thereto and all amendments and renewals thereof.



10.

11.

12.

Provide copies of all lease agreements between Greentree Realty, LLC and Metro
Enviro Transfer, LLC including all riders thereto and all amendments and renewals
thereof.

Provide a copy of any and all lease agreements, past and current, relating to the
subject property identified in the complaint as 1A Croton Point Avenue, or any
portion thereof.

Provide a copy of all agreements and contracts between Greentree Realty, LLC and
Metro Enviro, LLC.

Provide a copy of all agreements and contracts between Greentree Realty, LLC and
Metro Enviro Transfer, LLC.

Provide copies of all docurﬁents relating to the purchase or transfe-r or assignment of

the lease from Metro Enviro, LLC to Metro Enviro Transfer, LLC. '

Provide copies of all federal and state tax returns for Greentree Realty, LLC for the. .

past five (5) years.

Provide copies of all correspondence between Greentree Realty, LLC and the New

N Yoi"k'“Stat.e Department of Environmental Conservation and/of ot.;her Federal, Local -
- and State Regulatory Bodies relating to the subject ‘matter of 'eith'ér. this 'c.a.se: or the

-2003 Litigation.

Provide copies of all correspondence beMeen Greentree Rcélt'y, LLC and Metro

Enviro, LLC relating to the subject matter of either this case or the 2003 Litigation.’

* Provide copies- of all correspondence between Greentree Realty, LLC arid Metro

Enviro Transfer, LLC relating to the subject matter of either this case or the 2003

Litigation.



13.

Provide copies of all correspondence between Greentree Realty, LLC and Alled

Waste North America, Inc. relating to the subject matter of either this case or the

2003 Litigation.

14. Provide copies of all correspondence between Greentree Realty, LLC and Allied
Waster Industries, Inc. relating to the subject matter of either this case or the 2003
Litigation.

15. Provide copies of all correspondence between Greentree Realty, LLC and defendants
relating to the subject matter of either this case or the 2003 Litigation.

16. Provide copies of all documents, correspondence, e-mails, and memorf‘mda regarding
the prior litigation between Metro Enviro Transfer, LLC and the Village of Croton-
on-Hudson relating to the subject matter of either this casé or the 2003 Litigation.

17. Provide a copy of all retainer agreements between Greentree and any attorneys,
including but not limited to Zarin & Steinmetz, relating to the subject matter of either
this case or the 2003 Litigation. | |

18.  Provide proof of all damages claimed in the foregoing interrogatories.

19. P.rovii.c_Ie copies of all dpc_ufngnts referred to in the fdre.goi.ng interrogatories. . -

. DATED: - ‘Mineola, New York

" . "'October 17, 2005. °

MIRANDA & SOKOLOFF, LLP
Attorneys for Respondents/Defendants

By: % W%//

Michael A. Miranda !
240 Mineola Blvd.
Mineola, NY 11501
(516) 741-7676

Our File No.: 05-280

10



TO:

ZARIN & STEINMETZ
Attorneys for Petitioners/Plaintiffs
81 Main Street, Suite 415

‘White Plains, NY 10601

11



AFFIDAVIT OF SERVICE BY MAIL

STATE OF NEW YORK ) -
ss.:

S’

COUNTY OF NASSAU )

GLYNIS SHARP, being duly sworn, deposes and says, that deponent is not a party
to the action, is over 18 years of age and resides at VALLEY STREAM, NEW YORK.

That on the ﬂugay of October, 2005 deponent served the within DEFENDANT’S
FIRST SET OF INTERROGATORIES AND REQUESTS FOR THE
PRODUCTION OF DOCUMENTS TO PLAINTIFF upon:

ZARIN & STEINMETZ

Attorneys for Petitioners/Plaintiffs

81 Main Street, Suite 415

White Plains, NY 10601

attorneys in this action, at the addresses designated by said attorneys for that purpose by

depositing a true copy of same enclosed in a postpaid properly addressed wrépper, inan

official depository under the exclusive care and custody of the United States post office

department within the State of New York.

" Sworm to before me this

| /GLYNIS.S%RP ~

NOTARY PUBLIC

MATTHEW J. MINERO
Notary Public, State of New York
No. 02M16037500
Qualified In Nassau County )
-Commission Expires February 22,20



Exhibit B



Timothy Hill

From: Timothy Hill

Sent: Thursday, December 22, 2005 7:39 PM
To: 'Jody T. Cross'

Subject: RE: Greentree v. Croton

Jody

Thank you for advising is of your client's decision. Ths will conii:

then, that defendant/respondents will have until January 31,,2006‘pp
answer the current amended petition. .

o AR
PR
PSR

: . 2 g «‘:\ ;
Also, we take this opportunity to request in good faith that you providg“'
us with the discovery responses which, upon your request for an ‘
extension, were due Dec. 2, 2005.

Regards,
Tim

Timothy Hill

Miranda & Sokoloff, LLP
240 Mineola Boulevard
Mineola, NY 11501

tel: (516) 741-7676
fax: (516) 741-9060 =l
thill@mirandasokoloff.com )

————— Original Message~-—-—-

From: Jody T. Cross [mailto:jcross@zarin—steinmetz.net]
Sent: Thursday, December 22, 2005 3:58 pM

To: Timothy Hill

Subject: Greentree v. Croton

Tim -~

Sreentree has decided not to further amend its Petition/Complaint at
this

time,

Accordingliy, we can give you through the end of January to Answer the
Aimended Petition/Complaint. Please let me know if that is good for you.

Thanks,
Jody

k**vx*vvvv&v#i-&-**********

Jody T. Cross, Esq.

larin & Stsinmertz
31 Main Screszz, Suite 415
thite Zizins, M¥ew York 10601
ns: {2i<) 682-7800
lz: 1234} 683-5490
icross@zarin-steinmetz.net

s & Confidential Communication intended only for the party
in ! zed use, dissemination or distribution of this

ransmissicn, or its contents may be subject to legal action. If you
‘eceived this transmission in error, please notify the sender
mmediately.

Poor

Quality
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER — ENVIRONMENTAL

CLAIMS PART
X
GREENTREE REALTY, LLC, and METRO ENVIRO
TRANSFER, LLC.,
Index No.: 11872/05
Petitioners/Plaintiffs,
-against- DEFENDANTS’ FIRST
SET OF REQUESTS
THE VILLAGE OF CROTON-ON-HUDSON, THE FOR THE
VILLAGE BOARD OF TRUSTEES OF THE VILLAGE PRODUCTION OF
OF CROTON-ON-HUDSON, THE VILLAGE OF DOCUMENTS TO
CROTON-ON-HUDSON ZONING BOARD OF PLAINTIFF
APPEALS, and DANIEL O’CONNOR, in his official
capacity, as the VILLAGE BUILDING INSPECTOR,
' Respondents/Defendants.
X

PLEASE TAKE NOTICE that Miranda Sambursky Slone Sklarin Verveniotis, LLP,
counsel for defendants demands, pursuant to Article 31 of the CPLR, the following disclosures
from plaintiff, to be produced at the offices of Miranda Sambursky Slone Sklarin Verveniotis,
LLP, at 240 Mineola Boulevard, Mineola, New York 11501, within thirty (30) days of this
notice:

INSTRUCTIONS AND DEFINITIONS

A. If any information or document has been destroyed, identify the docﬁment or
information and state when it was destroyed, how it was destroyed and by whom it was
destroyed.

B. If you cannot answer any of the folloWing in full after exercising due diligence in
attempting to secure the information available to you at the date of your response to these
interrogatories or requests for production, explain why you cannot answer the remainder and
state the nature of the information or knowledge that you cannot furnish.

C. The terms “person” and “individual”, as used herein, shall be deemed to include,



in the plural as well as singular, any natural person, firm, association, partnership, joint venture,
corporation, or other entity, unless the context otherwise indicates.

D. ‘The word “identify” or “identity” when used herein with reference to a person,
means that you are to give the person's full name, all known business addresses, all known
residence addresses and all known occupations.

E. The term “documents™ as used herein, shall mean originals and all copies, unless
identical, of all forms of tangible expression, including, without limitation, any written, printed,
recorded, pictorial, graphic or photographic material, however produced or reproduced, formal or
informal, whether for internal or external use, including without limitation, correspondence,
letters, memoranda, drafts, corporate minutes, diary or employment book entries, telephone logs,
telegrams, telexes, notes (including stenography notes), minutes, reports, contracts, agreements,
directives, instructions, court papers, graphic representations, lists of persons or things, books,
pamphlets, manuscripts, canceled checks, mechanical and electric gound recordings, charts,
tapes, videotapes, microfilm, microfiche, indices, data sheets, data processing cards and tapes,
statistical tables, memorandum made of any teleph(;ne communications and diagrams.

F. The term “communication” as used herein, shall mean any oral, written or matter

of transmission or transfer of information.

DOCUMENT DEMANDS
1. Provide copies of all partnership agreements relating to Greentree Realty, LLC.
2. Provide copies of all documents relating to the formation of Greentree Realty, LLC.
3. Provide copies of all lease agreements between Greentree Realty, LLC and Metro

Enviro, LLC including all riders thereto and all amendments and renewals thereof.



10.

11.

12.

Provide copies of all lease agreements between Greentree Realty, LLC and Metro
Enviro Transfer, LLC including all riders thereto and all amendments and renewals
thereof.

Provide a copy of any and all lease agreements, past and current, relating to the
subject property identified in the complaint as 1A Croton Point Avenue, or any
portion thereof.

Provide a copy of all agreements and contracts between Greentree Realty, LLC and
Metro Enviro, LLC.

Provide a copy of all agreements and contracts between Greentree Realty, LLC and
Metro Enviro Transfer, LLC.

Provide copies of all documents relating to the purchase or transfer or assignment of
the lease from Metro Enviro, LLC to Metro Enviro Transfer, LLC.

Provide copies of all federal and state tax returns for Greentree Realty, LLC for the
past five (5) years.

Provide copies of all correspondence between Greentree Realty, LLC and the New
York State Department of Environmental Conservation and/or other Federal, Local
and State Regulatory Bodies relating to the subject matter of either this case; or the
2003 Litigation.

Provide copies of all correspondence between Greentree Realty, LLC and Metro
Enviro, LLC relating to the subject matter of either this case or the 2003 Litigation.
Provide copies of all correspondence between Greentree Realty, LLC and Metro
Enviro Transfer, LLC relating to the subject matter of either this case or the 2003

Litigation.



13.

14.

15.

16.

17.

18.

19.

20.

Provide copies of all correspondence between Greentree Realty, LLC and Allied
Waste North America, Inc. relating to the subject matter of either this case or the
2003 Litigation.

Provide copies of all correspondence between Greentree Realty, LLC and Allied
Waste Industries, Inc. relating to the subject matter of either this case or the 2003
Litigation.

Provide copies of all correspondence between Greentree Realty, LLC and defendants
relating to the subject matter of either this case or the 2003 Litigation.

Provide copies of all documents, correspondence, e-mails, and memoranda regarding
the prior litigation between Metro Enviro Transfer, LLC and the Village of Croton-
on-Hudson relating to the subject matter of either this case or the 2003 Litigation.
Provide a copy of all retainer agreements between Greentree and any attorneys,
including but not limited to Zarin & Steinmetz and Wilson Elser, relating to the
subject matter of either this case or the 2003 Litigation.

Provide a copy of all documents indicating that the premise§ located in Westchester
County, New York, known as 1A Croton Point Avenue, Croton-on-Hudson, New
York (“premises™) was used a construction and demolition debris processing facility
and transfer station from 1960 through 2005.

Provide a copy of all documents indicating that Greentree Realty, LLC used the
premises as a construction and demolition debris processing facility and transfer
station.

Provide a copy of all documents indicating that Metro Enviro, LLC used the premises

as a construction and demolition debris processing facility and transfer station.



21.

22..

23.

24.

25.

26.

27.

28.

Provide a copy of all documents indicating that Robert V. Liguroi used the premises
as a construction and demolition debris processing facility and transfer station.
Provide a copy of all documents indicating that the property \;&'as in full compliance
with the then current Village Code as of April 30, 1999.

Provide a copy of all documents indicating that until 2001, a construction and
demolition debris processing facility and transfer station was a permitted use of right
on the property.

Provide a copy of all documents that evidence that the DEC has repeatedly
recognized that use of the property for the facility’s operations constituted the lawful
“processing” oft construction and demolition debris as alleged in the Complaint.
Provide a copy of all documents that evidence that the Village of Croton-on-Hudson
has repeatedly recognized that use of the property for the facility’s operations
constituted the lawful “processing” of construction and demolition debﬁs as alleged
in the Complaint.

Provide a copy of all documents that evidence that DEC issued a Solid Waste

Management permit for the operations at the property as alleged in the Complaint.

‘Provide a copy of all documents that evidence in 1997 Metro Enviro, LLC was

encouraged by the Village to spend approximately $1.0 and $1.5 million cleaning up
and remediating the property and $2.0 on new site improvements.

Provide a copy of all documents that evidence in 1997 Metro Enviro, LLC spent
approximately $1.0 and $1.5 million cleaning up and remediating the property and

$2.0 on new site improvements.
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29.

30.

31.

32.

33.

34.

35.

36.

Provide a copy of all documents that evidence that DEC issued a permit to Metro
Enviro, LLC in connection with the facility effective from November 6, 1997 through
November 5, 2002 as alleged in the Complaint.

Provide a copy of all documents that evidence that in August 1997, Metro Enviro,
LLC requested from the Village a renewal and transfer of the pre-existing special
permit held by IRS as alleged in the Complaint.

Provide a copy of all documents that evidence that Metro Enviro made important and
costly improvements to the facility as alleged in paragraph 27 of the Complaint.
Provide a copy of all documents that evidence that Metro Enviro operated the facility
as a DEC-approved construction and demolition debris processing facility.

Provide a copy of all documents that evidence that the ‘“board was well aware” that
the property was being used as a construction and demolition debris processing
facility and transfer station as alleged in the Complaint.

Provide a copy of all documents that evidence that the Village Manager and Village
attorney specifically advised Metro Enviro’s counsel that the facility would continue
to be a pre-existing, legal nonconforming use as alleged in paragraph 36 of the
Complaint.

Provide a copy of all documents that evidence that Metro Enviro made ifnportant and
costly improvements to the facility as alleged in paragraph 27 of the Complaint.
Provide a copy of all documents that evidence that DEC renewed Metro Enviro’s

permit on February 7, 2003..



37.

38.

39.

40.

41.

42.

DATED:

Provide a copy of all documents that throughout Metro Enviro’s litigation with regard
to special permit renewal, the Facility continued to be lawfully utilized for a pre-
existing nonconforming use as set forth in paragraph 43 of the Complaint.

Provide a copy of all documents that indicate the use of the property for a
construction and demolition debris processing facility and transfer station is a lawful
nonconforming use as alleged in paragraph 60 of the Complaint.

Provide a copy of all documents that evidence that it would be futile for Greentree to
attempt to seek relief through the administrative process.

Provide a copy of all documents that evidence that Greentree purchased the property
in 1997 with the clear and distinct investment backed expectation that the property
would continue to be used as a construction and demolition debris processing facility
and transfer station.

Provide proof of all damages claimed in the foregoing interrogatories.

Provide copies of all documents referred to Defendants’ interrogatories.

Mineola, New York

February 4, 2014 MIRANDA SAMBURSKY SLONE
SKLARIN VERVENIOTIS LLP
Attorneys for Defendants
THE VILLAGE OF CROTON-ON-HUDSON,
THE VILLAGE BOARD OF TRUSTEES OF

- THE VILLAGE OF CROTON-ON-HUDSON,

THE VILLAGE OF CROTON-ON-HUDSON
ZONING BOARD OF APPEALS, and DANIEL
O’CONNOR, in his official capacity, as the
VILLAGE BUILDING INSPECTOR

By: W %M

Michael A. Miranda
Robert E.B. Hewitt
240 Mineola Blvd.
Mineola, NY 11501
(516) 741-7676

Our File No.: 05-280
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TO:

John M. Flannery, Esq.

WILSON ELSER MOSKOWITZ EDELMAN
& DICKER, LLP

Attorneys for Petitioner/Plaintiff

1133 Westchester Avenue

White Plains, New York 10604



Exhibit D



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

GREENTREE REALTY, LLC,
Petitioner/Plaintiff,
-against-

THE VILLAGE OF CROTON-ON-HUDSON, THE
VILLAGE BOARD OF TRUSTEES OF THE VILLAGE
OF CROTON-ON-HUDSON, THE VILLAGE OF
CROTON-ON-HUDSON ZONING BOARD OF
APPEALS, and DANIEL O'CONNOR, in his official
capacity, as the VILLAGE BUILDING INSPECTOR,

Respondents/Defendants.

Index No, 05-11872

RESPONSE TO NOTICE FOR
DISCOVERY
AND INSPECTION

Defendants THE VILLAGE OF CROTON-ON-HUDSON, THE VILLAGE BOARD OF

TRUSTEES OF THE VILLAGE OF CROTON-ON-HUDSON, THE VILLAGE OF CROTON-

ON-HUDSON ZONING BOARD OF APPEALS, and DANIEL O'CONNOR, in his official

capacity, as the VILLAGE BUILDING INSPECTOR (“the Village”) by their attorneys,

MIRANDA SAMBURSKY SLONE SKLARIN VERVENIOTIS LLP, hereby responds to

Plaintiff’s Notice of Discovery and Inspection as follows:

GENERAL OBJECTIONS

A. By responding to any request, the VILLAGE does not concede the materiality of

the subject to which it refers. The VILLAGE’S responses are made expressly subject to, and

without waiving or intending to waive, any questions, or objections as to the competency,

relevancy, materiality, privilege, or admissibility as evidence or for any other purpose, of any

of the documents or information produced, or of the subject matter thereof, in any proceeding

including the trial of this action or any subsequent proceeding.



B. The VILLAGE objects to these requests to the extent that they demand
information that is protected by the deliberative-process privilege, attorney-client or work-
product privilege, or which constitute material prepared for litigation purposes.

C. Inadvertent production of any document or information that is privileged, was
prepared in 'anticipation of litigation, or is otherwise immune from discovery, shall not
constitute a waiver of any privilege or of another ground for objecting to discovery'with
respect to that document or any other document, or its subject matter, or the information
contained therein, or of Plaintiff’s right to object to the use of any such document or the
information contained therein during any proceeding in this litigation or otherwise.

D. The VILLAGE objects to these requests to the extent that they seek information
that is not within the possession, custody and control of the VILLAGE or to the extent that
they seek discovery that is unreasonably cumulative or duplicative, or unduly burdensome or
expensive.

E. The VILLAGE objects to these requests to the extent that they seek information
or documentation not relevant to the issues raised in this lawsuit and not reasonably
calculated to lead to the discovery of admissible evidence.

F. The VILLAGE does not waive, or intend to waive, but rather intends to preserve,
and are preserving:

a. All objections as to competency, relevancy, materiality, and
admissibility;

b. All rights to object on any ground to the use of any of their
responses or documents in any subsequent proceedings, including
the trial of this or any other action; and

c. All objections as to vagueness and ambiguity.

G. The VILLAGE’ responses are based on their current knowledge after a reasonable



investigation and search for documents responsive to each demand. The VILLAGE reserves
the right to amend and/or supplement these objections and responses in the future as may be
necessary.

H. The VILLAGE objects to each individual request in the discovery notice to the
extent it seeks the production of any information that embodies material that is confidential
including, but not limited to private or personal information relating to specific individuals or
business information that is confidential, proprietary or a trade secret. The VILLAGE objects
to each individual request in the discovery notice to the extent it is overly broad, unduly
burdensome, expensive, or unreésonably cumulative or duplicative. The VILLAGE reserves
the right to object to the future disclosure of any such information.

The foregoing General Objections are incorporated into each of the specific responses set

forth herein.

Document Demands

1. Produce any and all documents relating to or concerning the use of the Property
from 1960 through the present, including but not limited to the use of the Property by Louis
Milano, Angelo Milano, Milano Brothers, Inc., and/or A. Milano & Sons (the "Milanos").
Response: The Village objects to this document demand on the grounds that it is vague,
ambiguous, overbroad, irrelevant, and not properly limited in time or scope. Notwithstanding
said general and specific objections, see Exhibit A.

2. Produce any and all documents relating to or concerning any and all special
permit applications submitted by the Milanos to the Village defendants with respect to the
Property.

Response: The Village objects to this document demand on the grounds that it is vague,



ambiguous, overbroad, and not properly limited in time or scope. Notwithstanding said general
and specific objections, see Exhibit A.

3. Produce any and all documents relating to or concerning any and all special
permits issued by the Village defendants to the Milanos with respect to the Property.

Response: The Village objects to this document demand on the grounds that it is vague,
ambiguous, overbroad, and not properly limited in time or scope. Notwithstanding said general
and specific objections, see Exhibit A.

4. Produce any and all documents relating to or concerning any and all applications
for site plan approval submitted by the Milanos to the Village defendants with respect to the
Property.

Response: The Village objects to this document demand on the grounds that it is vague,
ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or
scope. Notwithstanding said general and specific objections, see Exhibit “A”

5. Produce any and all documents relating to or concerning any and all grants of site
plan approval by the Village defendants to the Milanos with respect to the Property.

Response: The Village objects to this document demand on the grounds that it is vague,
ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or
scope. Notwithstanding said general and specific objections, see Exhibit “A”

6. Produce any and all documents relating to or concerning any and all applications
for building permits submitted by the Milanos to the Village defendants with respect to the
Property.

Response: The Village objects to this document demand on the grounds that it is vague,

ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or



scope. Notwithstanding said general and specific objections, see Exhibit “A”

7. Produce any and all documents relating to or concerning any and all certificates of
occupancy issued by the Village defendants to the Milanos for any and all buildings on the
Property. |
Response: The Village objects to this document demand on the grounds ‘that it is vague,
ambiguous, overbroad, and not properly limited in time or scope. Notwithstanding said general
and specific objections, the Village is not in possession of any such documents.

8. Produce any and all documents relating to or concerning any and all public

meetings held before the Village Board with respect to the property during the time period that
the Milanos owned and/or operated a business on the Property.
Response: The Village objects to this document demand on the grounds that it is vague,
ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or
scope. Notwithstanding said general and specific objections, the Village is not in possession of
any such documents other than what is attached as Exhibit “A.”

9. Produce any and all documents relating to or concerning any and all public
meetings held before the Village Planning Board with respect to the property during the time
period that the Milanos owned and/or operated a business on the Property.
Response: The Village objects to this document demand on the grounds that it is vague,
ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or
scope. Notwithstanding said general and specific objections, the Village is not in possession of
any such documents other than what is attached as Exhibit “A.”

10. Produce any and all documents relating to or concerning any and all public

meetings held before the ZBA with respect to the property during the time period that the



Milanos owned and/or operated a business on the Property.

Response: The Village objects to this document demand on the grounds that it is vague,
ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or
scope. Notwithstanding said general and specific objections, the Village is not in possession of
any such documents other than what is attached as Exhibit “A.”

11.  Produce any and all documents relating to or concerning any and all inspections

of the Property by the Village's Building Inspector during the time period that the Milanos
owned and/or operated a business on the Property.
Response: The Village objects to this document demand on the grounds that it is vague,
ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or
scope. Notwithstanding said general and specific objections, the Village is not in possession of
any such documents other than what is attached as Exhibit “A”

12.  Produce any and all documents relating to or concerning the use of the Property

by the Milanos as a dump site for construction debris from the Village, the Town of Ossining, or
anywhere else.
Response: The Village objects to this document derr;and on the grounds that it is vague,
ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or
scope. Notwithstanding said general and specific objections, the Village is not in possession of
any such documents other than what is attached as Exhi}:;it “A”

13. Produce any and all documents relating to or concerning the use of the Property
by the Milanos to transship construction debris.

Response: The Village objects to this document demand on the grounds that it is vague,

ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or



scope. Notwithstanding said general and specific objections, the Village is not in possession of
any such documents.

14.  Produce any and all documents relating to or concerning the use of the Property
by the Milanos to sort waste materials.
Response: The Village objects to this document demand on.the grounds that it is vague,
ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or
scope. Notwithstanding said general and specific objections, the Village is not in possession of
any such documents other than what is attached as Exhibit “A.”

15. Produce any and all documents relating to or concerning the use of the Property
by the Milanos to bury automobiles.
Response: The Village objects to this document demand on the grounds that it is vague,
ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or
scope. Notwithstanding said general and specific objections, the Village is not in possession of
any such documents.

16. Produce any and all documents relating to or concerning the use of the Property
by the Milanos as a construction yard.
Response: The V‘illage objects to this document demand on the grounds that it is vague,
ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or
scope. Notwithstanding said general and specific objections, the Village is not in possession of
any such documents other than what is attached as Exhibit “A.”

17.  Produce any and all documents relating to or concerning the use of the Property
by Milanos to provide sand and soil cover for the Croton Point landfill pursuant to a contract

with Westchester County.



Response: The Village objects to this document demand on the grounds that it is vague,
ambiguous, overbroad, seeks documents that are irrelevant, and is not properly limited in time or
scope. Notwithstanding said general and specific objections, the Village is not in possession of
any such documents.

18. Produce any and all documents relating to or concerning the use of the Property

by the Milanos to handle railroad ties and other debris.
Response: The Village objects to this document demand on the grounds that it is vague,
ambiguous, overbroad, seeks documents that are irr