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ROSENBLATT, J.:

The question in this appeal is whether a village
board’ s decision not to renew a special use permt was
supported by substantial evidence. W hold that it was.

I n 1998, Croton-on-Hudson’s Village Board of
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Trust ees approved a three-year special permt for a solid
waste transfer facility operated by Metro Enviro, LLC.' The
permt contained 42 special conditions, including capacity
l[imtations. Oher conditions included delineating types of
waste that were not allowed in the facility and specifying
training required of facility personnel.

Over the three-year period covered by the permt,
Metro repeatedly and intentionally violated conditions of the
permt. Metro not only exceeded capacity limtations at | east
26 tinmes, but also falsified records by rigging software to
reall ocate the dates of waste intake, deceptively giving the
i npression that there were no excesses. Further, on at | east
42 occasions, the operators accepted prohibited types of
i ndustrial waste. Oher violations included the inadequate
training of facility personnel, insufficient record keeping
and i nappropriate storage of tires on the site.

Undeni ably, there is overwhel m ng proof of these
violations. Indeed, Metro admtted them It paid fines in
connection with several violations and, as a direct result of

its capacity excesses, lost its bid to increase the facility’'s

'Metro Enviro, LLCis an entity distinct from appell ant
Metro Enviro Transfer, LLC. Metro Enviro Transfer acquired
Metro Enviro's assets in March 2000.
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capacity.

In March 2001, Metro applied to renew the permt,
due to expire in May 2001. The Board granted nore than ten
tenporary extensions and held extensive hearings in which it
heard evi dence and opinion testinmony for and agai nst renewal .

Metro presented extensive sworn expert testinony and

subm tted additional witten evidence and | egal argunents. On
January 27, 2003, the Board voted not to renew the permt.

The Board rel eased a 15-page statenment of findings

detailing its rationale, including a three-page chart

sunmari zing Metro’s violations. In its statenment, the Board
credits the report of the Village' s consultant, in whose
opi nion the violations were substantial. He concluded they

“signify a facility that continually prom ses to inprove but
nonet hel ess persistently violates regulations that are
designed to protect health and the environnment.” The Board’'s
statenment reflects its doubts about Metro’s credibility and
its concern that Metro had not been forthright in its dealings
with the Village. The Board expressed a belief that, but for
a federal nonitor’s presence, Metro m ght have conceal ed
i nformati on about its operations.

Seeking to annul the Board s decision, Metro brought
this article 78 proceeding. Suprenme Court granted the

petition, reasoning that the Board' s deci sion was
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“inperm ssibly based, in part, upon generalized opposition,

whi ch remai ns uncorroborated by any enpirical data.” The
Appel | ate Division reversed and di sm ssed Metro’s petition,
concl udi ng that Suprenme Court “erroneously substituted its own
judgment for that of the Village” (7 AD3d 625, 627 [2d Dept
2004]). We granted Metro | eave to appeal to this Court, and
now af firm

Metro argues that because it has admtted its

violations, paid fines and taken action to conformwi th the
permt conditions in the future, the Board was wrong in
denying renewal of the special permt. |In essence, Metro
asserts that to justify non-renewal, the Board nust show
substanti al evidence not only of violations, but of violations
that actually harnmed or endangered health or the environnment.
We di sagree. Although inconsequential violations would not
justify non-renewal, the many violations here, and their
wi | ful nature, sufficiently support the Board s deci sion.

In Twin County Recycling Corp. v Yevoli (90 Nyad

1000, 1002 [1997]), we recognized that a board is not without
di scretion in deciding whether to grant a special use permt.?
Scientific or expert evidence is not necessary, but a board

may not base its determi nation on “generalized community

’See al so Anderson, New York Zoning Law and Practice,
8§ 24.15, at 294 (3d ed 1984) (Boards apply “common-sense
judgnments” to resolve special use permt disputes).
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obj ections” (id.). In Market Square Properties, Ltd. v Town

of Guilderland Zoning Bd of Appeals (66 Ny2d 893, 895 [1985]),

we held that “expert opinion . . . may not be disregarded in
favor of generalized community objections,” but neverthel ess
affirmed the board’s denial of a special use permt because
there were other grounds in the record.® The sane principle
applies to renewal of a special use permt. This is not to
say that denials and non-renewal s may al ways be based on
i dentical grounds. \Where a facility is already in operation
and its owner has made an investnent, the board should take
those facts into account. That said, the board s decision
remains a discretionary one that will not be overturned if it
has a proper basis.

As the Appellate Division correctly explained, the
Board did not have to show substantial evidence of actual
harm It is enough that the Board found the violations

potentially harnful.* Here, Metro clains that none of the

]%nthis realm board determ nations are not popularity
contests and will be set aside on judicial review when based
solely on generalized community opposition. Conversely, if a
board determ nation is based on substantial evidence, it would
be perverse for a court to vacate it nerely because the
conmuni ty opposed the proposal. Here, where the Board had
substanti al evidence for its determ nation, the courts need
not look to the role of community opposition to (or support
for) the permt renewal .

“See e.g. Atlantic Cenment Co. v Wlliams, 129 AD2d 84, 88
(3d Dept 1987) (“Cenerally, in the absence of a materi al
change in conditions or evidence of a violation of the terns
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violations in question created a significant threat of harm
But even if no single violation was dangerous in itself, the
Board was entitled to conclude that the history of repeated,
wi | ful violations created an unacceptable threat of future
injury to health or the environnment.

There may, of course, be instances in which an
applicant’s violation is so trifling or de mnims that
denying renewal would be arbitrary and capricious. In this
case, however, the Board reviewed vol unmes of evidence and
opi nions fromboth Metro's expert and its own. Metro' s expert
said the violations were inconsequential. The Board' s expert,
however, stated, and the Board was entitled to conclude, that
despite Metro’s assurances that it would conmply, the facility
persistently violated permt conditions designed to protect
health and the environnent. The Board wei ghed the evidence
and concluded it “could no longer rely” on Metro s assurances
of future conpliance. A review ng court “my not substitute
its own judgnent for that of the board, even if such a
contrary determnation is itself supported by the record”

(Retail Prop. Trust v Bd of Zoning Appeals of Town of

Henpst ead, 98 Ny2d 190, 196 [2002]). Here, the quantity and

of the permt, a renewal should be granted”).
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character of Metro’s violations would have constituted
sufficient grounds to deny Metro’ s renewal application on
their owmn, with or without expert testinony.

Accordingly, the Appellate Division s order should

be affirmed, with costs.
* % % % % * * *x % % % % % *x *x *x *%*

Order affirmed, with costs. Opinion by Judge Rosenblatt. Chief Judge Kaye and Judges
G.B. Smith, Ciparick, Graffeo, Read and R.S. Smith concur.

Decided July 6, 2005



